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plan shall be developed with the assist-
ance of interested persons, including 
handicapped persons or organizations 
representing handicapped persons. A 
copy of the transition plan shall be 
made available upon request for public 
inspection. The plan shall, at a min-
imum: 

(1) Identify physical obstacles in the 
recipient’s facilities that limit the ac-
cessibility of its program or activity to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod of the transition plan is longer 
than one year, identify the steps that 
will be taken during each year of the 
transition period; and 

(4) Indicate the person responsible for 
implementation of the plan. 

(e) Notice. The recipient shall adopt 
and implement procedures to ensure 
that interested persons, including per-
sons with impaired vision or hearing 
can obtain information as to the exist-
ence and location of services, activi-
ties, and facilities that are accessible 
to and usable by handicapped persons.

§ 1170.33 New construction. 
(a) Design, construction, and alteration. 

New facilities shall be designed and 
constructed to be readily accessible to 
and usable by handicapped persons. Al-
terations to existing facilities shall, to 
the maximum extent feasible, be de-
signed and constructed to be readily 
accessible to and usable by handi-
capped persons. 

(b) Conformance with Uniform Federal 
Accessibility Standards. (1) Effective as 
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards 
(USAF) (appendix A to 41 CFR subpart 
101–19.6) shall be deemed to comply 
with the requirements of this section 
with respect to those buildings. Depar-
tures from particular technical and 
scoping requirements of UFAS by the 
use of other methods are permitted 
where substantially equivalent or 
greater access to and usability of the 
building is provided. 

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms 
and other spaces that, because of their 
intended use, will not require accessi-
bility to the public or beneficiaries or 
result in the employment or residence 
therein of persons with physical handi-
caps. 

(3) This section does not require re-
cipients to make building alterations 
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member. 

[46 FR 55897, Nov. 12, 1981, as amended at 55 
FR 52138, 52142, Dec. 19, 1990]

§ 1170.34 Historic properties. [Re-
served]

§§ 1170.35–1170.40 [Reserved] 

[46 FR 55897, Nov. 12, 1981, as amended at 55 
FR 52138, 52142, Dec. 19, 1990]

Subpart E—Postsecondary 
Education

§ 1170.41 Application of this subpart. 

Subpart E applies to postsecondary 
education programs and activities, in-
cluding postsecondary vocational edu-
cation programs and activities, that re-
ceive or benefit from Federal financial 
assistance and to recipients that oper-
ate, or that receive or benefit from 
Federal financial assistance for the op-
eration of, such programs or activities.

§ 1170.42 Admissions and recruitment. 

(a) General. Qualified handicapped 
persons may not, on the basis of handi-
cap, be denied admission or be sub-
jected to discrimination in admission 
or recruitment by a recipient to which 
this subpart applies. 

(b) Admissions. In administering its 
admission policies, a recipient to which 
this subpart applies: 

(1) May not apply limitations upon 
the number or proportion of handi-
capped persons who may be admitted; 

(2) May not make use of any test or 
criterion for admission that has a dis-
proportionate, adverse effect on handi-
capped persons or any class of handi-
capped persons unless 
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(i) The test or criterion, as used by 
the recipient, has been validated as a 
predictor of success in the education 
program or activity in question and 

(ii) Alternate tests or criteria that 
have a less disproportionate, adverse 
effect are not shown by the Chairman 
to be available. 

(3) Shall assure itself that: 
(i) Admissions tests are selected and 

administered so as best to ensure that, 
when a test is administered to an appli-
cant who has a handicap that impairs 
sensory, manual, or speaking skills, 
the test results accurately reflect the 
applicant’s aptitude or achievement 
level or whatever other factor the test 
purports to measure, rather than re-
flecting the applicant’s impaired sen-
sory, manual, or speaking skills (ex-
cept where those skills are the factors 
that the test purports to measure); 

(ii) Admissions tests that are de-
signed for persons with impaired sen-
sory, manual, or speaking skills are of-
fered as often and in as timely a man-
ner as are other admissions tests; and 

(iii) Admissions tests are adminis-
tered in facilities that, on the whole, 
are accessible to handicapped persons; 
and 

(4) Except as provided in paragraph 
(c) of this section, may not make 
preadmission inquiry as to whether an 
applicant for admission is a handi-
capped person but, after admission, 
may make inquiries on a confidential 
basis as to handicaps that may require 
accommodation. 

(c) Preadmission inquiry exception. 
When a recipient is taking remedial ac-
tion to correct the effects of past dis-
crimination pursuant to § 1170.52(a) or 
when a recipient is taking voluntary 
action to overcome the effects of condi-
tions that resulted in limited partici-
pation in its federally assisted program 
or activity pursuant to § 1170.52(b), the 
recipient may invite applicants for ad-
mission to indicate whether and to 
what extent they are handicapped, pro-
vided, that: 

(1) The recipient states clearly on 
any written questionnaire used for this 
purpose or makes clear orally if no 
written questionnaire is used that the 
information requested is intended for 
use solely in connection with its reme-

dial action obligations or its voluntary 
action efforts; and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 
confidential, that refusal to provide it 
will not subject the applicant to any 
adverse treatment, and that it will be 
used only in accordance with this part. 

(d) Validity studies. For the purpose of 
paragraph (b)(2) of this section, a re-
cipient may base prediction equations 
on first year grades, but shall conduct 
periodic validity studies against the 
criterion of overall success in the edu-
cation program or activity in question 
in order to monitor the general valid-
ity of the test scores.

§ 1170.43 Treatment of students; gen-
eral. 

(a) No qualified handicapped student 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any aca-
demic, research, occupational training, 
housing, health insurance, counseling, 
financial aid, physical education, ath-
letics, recreation, transportation, or 
other postsecondary education pro-
gram or activity to which this subpart 
applies. 

(b) A recipient to which this subpart 
applies that considers participation by 
students in education programs or ac-
tivities not operated wholly by the re-
cipient as part of, or equivalent to, an 
education program or activity operated 
by the recipient shall assure itself that 
the other education program or activ-
ity, as a whole, provides an equal op-
portunity for the participation of 
qualified handicapped persons. 

(c) A recipient to which this subpart 
applies may not, on the basis of handi-
cap, exclude any qualified handicapped 
student from any course, course of 
study, or other part of its education 
program or activity. 

(d) A recipient to which this subpart 
applies shall operate its programs and 
activities in the most integrated set-
ting appropriate.

§ 1170.44 Academic adjustments. 

(a) Academic requirements. A recipient 
to which this subpart applies shall 
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